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energy itself or purchased an equiva-
lent amount of electric energy or ca-
pacity. 

(f) Periods during which purchases not 
required. (1) Any electric utility which 
gives notice pursuant to paragraph 
(f)(2) of this section will not be re-
quired to purchase electric energy or 
capacity during any period during 
which, due to operational cir-
cumstances, purchases from qualifying 
facilities will result in costs greater 
than those which the utility would 
incur if it did not make such pur-
chases, but instead generated an equiv-
alent amount of energy itself. 

(2) Any electric utility seeking to in-
voke paragraph (f)(1) of this section 
must notify, in accordance with appli-
cable State law or regulation, each af-
fected qualifying facility in time for 
the qualifying facility to cease the de-
livery of energy or capacity to the 
electric utility. 

(3) Any electric utility which fails to 
comply with the provisions of para-
graph (f)(2) of this section will be re-
quired to pay the same rate for such 
purchase of energy or capacity as 
would be required had the period de-
scribed in paragraph (f)(1) of this sec-
tion not occurred. 

(4) A claim by an electric utility that 
such a period has occurred or will 
occur is subject to such verification by 
its State regulatory authority as the 
State regulatory authority determines 
necessary or appropriate, either before 
or after the occurrence. 

§ 292.305 Rates for sales. 

(a) General rules. (1) Rates for sales: 
(i) Shall be just and reasonable and 

in the public interest; and 
(ii) Shall not discriminate against 

any qualifying facility in comparison 
to rates for sales to other customers 
served by the electric utility. 

(2) Rates for sales which are based on 
accurate data and consistent system-
wide costing principles shall not be 
considered to discriminate against any 
qualifying facility to the extent that 
such rates apply to the utility’s other 
customers with similar load or other 
cost-related characteristics. 

(b) Additional services to be provided to 
qualifying facilities. (1) Upon request of 

a qualifying facility, each electric util-
ity shall provide: 

(i) Supplementary power; 
(ii) Back-up power; 
(iii) Maintenance power; and 
(iv) Interruptible power. 
(2) The State regulatory authority 

(with respect to any electric utility 
over which it has ratemaking author-
ity) and the Commission (with respect 
to any nonregulated electric utility) 
may waive any requirement of para-
graph (b)(1) of this section if, after no-
tice in the area served by the electric 
utility and after opportunity for public 
comment, the electric utility dem-
onstrates and the State regulatory au-
thority or the Commission, as the case 
may be, finds that compliance with 
such requirement will: 

(i) Impair the electric utility’s abil-
ity to render adequate service to its 
customers; or 

(ii) Place an undue burden on the 
electric utility. 

(c) Rates for sales of back-up and main-
tenance power. The rate for sales of 
back-up power or maintenance power: 

(1) Shall not be based upon an as-
sumption (unless supported by factual 
data) that forced outages or other re-
ductions in electric output by all quali-
fying facilities on an electric utility’s 
system will occur simultaneously, or 
during the system peak, or both; and 

(2) Shall take into account the extent 
to which scheduled outages of the 
qualifying facilities can be usefully co-
ordinated with scheduled outages of 
the utility’s facilities. 

§ 292.306 Interconnection costs. 
(a) Obligation to pay. Each qualifying 

facility shall be obligated to pay any 
interconnection costs which the State 
regulatory authority (with respect to 
any electric utility over which it has 
ratemaking authority) or nonregulated 
electric utility may assess against the 
qualifying facility on a nondiscrim-
inatory basis with respect to other cus-
tomers with similar load characteris-
tics. 

(b) Reimbursement of interconnection 
costs. Each State regulatory authority 
(with respect to any electric utility 
over which it has ratemaking author-
ity) and nonregulated utility shall de-
termine the manner for payments of 
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interconnection costs, which may in-
clude reimbursement over a reasonable 
period of time. 

§ 292.307 System emergencies. 
(a) Qualifying facility obligation to pro-

vide power during system emergencies. A 
qualifying facility shall be required to 
provide energy or capacity to an elec-
tric utility during a system emergency 
only to the extent: 

(1) Provided by agreement between 
such qualifying facility and electric 
utility; or 

(2) Ordered under section 202(c) of the 
Federal Power Act. 

(b) Discontinuance of purchases and 
sales during system emergencies. During 
any system emergency, an electric 
utility may discontinue: 

(1) Purchases from a qualifying facil-
ity if such purchases would contribute 
to such emergency; and 

(2) Sales to a qualifying facility, pro-
vided that such discontinuance is on a 
nondiscriminatory basis. 

§ 292.308 Standards for operating reli-
ability. 

Any State regulatory authority (with 
respect to any electric utility over 
which it has ratemaking authority) or 
nonregulated electric utility may es-
tablish reasonable standards to ensure 
system safety and reliability of inter-
connected operations. Such standards 
may be recommended by any electric 
utility, any qualifying facility, or any 
other person. If any State regulatory 
authority (with respect to any electric 
utility over which it has ratemaking 
authority) or nonregulated electric 
utility establishes such standards, it 
shall specify the need for such stand-
ards on the basis of system safety and 
reliability. 

§ 292.309 Termination of obligation to 
purchase from qualifying facilities. 

(a) After August 8, 2005, an electric 
utility shall not be required, under this 
part, to enter into a new contract or 
obligation to purchase electric energy 
from a qualifying cogeneration facility 
or a qualifying small power production 
facility if the Commission finds that 
the qualifying cogeneration facility or 
qualifying small power facility produc-
tion has nondiscriminatory access to: 

(1)(i) Independently administered, 
auction-based day ahead and real time 
wholesale markets for the sale of elec-
tric energy; and 

(ii) Wholesale markets for long-term 
sales of capacity and electric energy; 
or 

(2)(i) Transmission and interconnec-
tion services that are provided by a 
Commission-approved regional trans-
mission entity and administered pursu-
ant to an open access transmission tar-
iff that affords nondiscriminatory 
treatment to all customers; and 

(ii) Competitive wholesale markets 
that provide a meaningful opportunity 
to sell capacity, including long-term 
and short-term sales, and electric en-
ergy, including long-term, short-term 
and real-time sales, to buyers other 
than the utility to which the quali-
fying facility is interconnected. In de-
termining whether a meaningful oppor-
tunity to sell exists, the Commission 
shall consider, among other factors, 
evidence of transactions within the rel-
evant market; or 

(3) Wholesale markets for the sale of 
capacity and electric energy that are, 
at a minimum, of comparable competi-
tive quality as markets described in 
paragraphs (a)(1) and (a)(2) of this sec-
tion. 

(b) For purposes of § 292.309(a), a re-
newal of a contract that expires by its 
own terms is a ‘‘new contract or obli-
gation’’ without a continuing obliga-
tion to purchase under an expired con-
tract. 

(c) For purposes of § 292.309(a)(1), (2) 
and (3), with the exception of para-
graph (d) of this section, there is a re-
buttable presumption that a qualifying 
facility has nondiscriminatory access 
to the market if it is eligible for serv-
ice under a Commission-approved open 
access transmission tariff or Commis-
sion-filed reciprocity tariff, and Com-
mission-approved interconnection 
rules. If the Commission determines 
that a market meets the criteria of 
§ 292.309(a)(1), (2) or (3), and if a quali-
fying facility in the relevant market is 
eligible for service under a Commis-
sion-approved open access transmission 
tariff or Commission-filed reciprocity 
tariff, a qualifying facility may seek to 
rebut the presumption of access to the 
market by demonstrating, inter alia, 
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